
FLYING BULL PRIMARY AND NURSERY SCHOOL 
 

CAPABILITY POLICY AND PROCEDURE – TEACHERS 
 

1.  INTRODUCTION  
  
1.1.  This policy applies to all teachers, including the Headteacher. It does not apply to newly qualified teachers, 

during the first year of appointment.  
 
1.2.  The purpose of the capability procedure is to provide a consistent and fair framework for dealing with issues 

of inadequate performance. It is not appropriate to use the disciplinary procedure in cases where the 
Headteacher of a school is dissatisfied with the performance of an employee, except where inadequate 
performance is attributable to a wilful refusal to work satisfactorily.  

 
1.3  Appraisal should not continue whilst the capability procedure is in use.  
 
1.4.  The Governing Body is committed to ensuring consistency of treatment and fairness and will abide by all 

relevant legislation. The procedure will be implemented in accordance with the provisions of the ACAS Code 
of Practice.  

 
1.5.  For Headteacher capability, the same process will be followed as contained in the capability policy and 

procedure with variations relating to who makes the decisions as stated in the document Capability - 
Headteachers.  

 
1.6. If the capability procedure is to be used, the employee must be provided with a copy of this document.  
 
1.7.  The capability procedure will be treated with confidentiality.  
 
1.8.  Action beyond a first written warning will not be taken in respect of an accredited representative of a Trade 

Union until the Headteacher (or the Schools HR Team if the Headteacher requests) has informed the 
appropriate full time Trade Union official of the procedure being contemplated, having obtained the 
employees permission.  

 
2. SUMMARY  

 
Except in cases of serious incompetence, the capability procedure should not be used in the first instance. 
Please see paragraph 5 of this document which refers back to the Appraisal Policy.  
 

 Formal capability meeting (Outcome - Return to the appraisal process or set up a monitoring period. 
Or given a final written warning (in very serious cases)).  

 
o Monitoring and review period.  

 

 Formal review meeting (Outcome - Return to the appraisal process or  
first written warning and set monitoring period).  

 
o Monitoring and review period.  

 

 Formal review meeting (Outcome - Return to the appraisal process or extend monitoring and review 
period or final written warning and set monitoring period).  

 
o Monitoring and review period.  

 

 Decision meeting (Held either with Headteacher (where an acceptable standard of performance has 
been achieved and sustained during the monitoring and review period) or held as a Dismissal 
Hearing).  

 



 Appeal against a warning or dismissal.  
 

Suspension may be considered at any point in the procedure. The Headteacher should contact the Schools 
HR Team for advice prior to suspension.  

 
3.  SUPPORT  
 
3.1.  An employee is strongly advised to contact a representative from their Trade Union or a work colleague for 

support.  
 
3.2.  At any point in the procedure, the employee may be accompanied by a representative from their Trade 

Union or a work colleague. This will be recommended to the employee.  
 
3.3.  The Employee Assistance Programme is available to all employees. The employee should be advised of this.  
 

The service can be accessed by contacting 0800 1116 387 or  
http://wellness.rightmanagement.co.uk/workplacewellness-home  
(The unique username for the website is available from the school or the Schools HR Team).  
 
Teachers also have access to the Teacher Support Network on 08000 562 561 or www.teachersupport.info  

 
3.4.  When anyone with a disability is involved in the capability procedure, reasonable adjustments should be 

made where necessary.  
 
4.  EXPIRY OF WARNINGS - ONCE STANDARDS ARE ACHEIVED  
 
4.1.  If the desired standards have been achieved, a letter confirming this will be sent to the employee and a copy 

placed on the employee’s personal file.  
If the employee fails to maintain a satisfactory level of performance during any warning period it will 
result in the capability procedure continuing from the current stage of the process.  
 
Once a warning has expired, it will be disregarded but not removed from the file:-  
 

 First written warning - after one year’s satisfactory performance from the date of issue of warning.  
 

 Final written warning - after two years satisfactory performance from the date of issue of the 
warning.  

 
4.2.  Where there is to be any departure from these time periods, this will be drawn specifically to the employee's 

attention in writing with an explanation.  
 
 
5.  LINK TO THE APPRAISAL POLICY  
 
5.1.  It should be noted that except in cases of serious incompetence, the capability procedure should not be 

used in the first instance.  
 
5.2.  Paragraph 9 of the Appraisal Policy, provides information on the process to follow for teachers experiencing 

difficulties/concerns about teacher performance. It includes reference to the following areas; clear written 
feedback on concerns, opportunity to comment on and discuss concerns, an action plan with support, 
monitoring and review and an explanation of the implications and the process if no, or insufficient 
improvement is made.  

 
6. FORMAL CAPABILITY MEETING  
 
6.1.  The Headteacher will give at least 5 working days’ notice of the formal capability meeting in writing. The 

notification will contain sufficient information about the concerns about performance to enable the 

http://wellness.rightmanagement.co.uk/workplacewellness-home
http://www.teachersupport.info/


employee to prepare to answer the case at a formal capability meeting. It will contain copies of any written 
documentation; give details of the time and place of the meeting; and will advise the employee of their right 
to be accompanied by a representative from their Trade Union or a work colleague. It will state who will 
attend the meeting and who will make the decision and ask them to confirm their attendance and confirm 
who they will be accompanied by.  

 
6.2.  The meeting is intended to establish the facts. It will be conducted by the Headteacher (Note: If the 

Headteacher is to be involved as a Decision maker at a dismissal hearing, the role prior to this should be 
delegated to a member of the leadership team where appropriate – the Schools HR Team can provide advice 
regarding this).  

 
The meeting allows the employee, accompanied by a representative from Revised – September 2012  
their Trade Union or a work colleague if they wish, to respond to concerns about their performance and to 
make any relevant representations. This may provide new information or a different context to the 
information /evidence already collected. 

 
6.3  The Headteacher may conclude that there are insufficient grounds for pursuing the capability issue and that 

it would be more appropriate to continue to address the remaining concerns through the appraisal process. 
In such cases, the capability procedure will come to an end and the appraisal process will restart. This will be 
confirmed in writing within 2 working days (or as soon as practicable thereafter).  

 
6.4.  The Headteacher may adjourn the meeting (Note: for example if they decide that further investigation is 

needed or that more time is needed in which to consider any additional information).  
 
6.5.  In other cases, the meeting will continue.  
 

During the meeting, the Headteacher will:  
 

 identify the professional shortcomings, (Note: for example, which of the standards expected of 
teachers are not being met – by linking it to the Teachers’ Standards);  

 give clear guidance on the improved standard of performance needed to ensure that the employee 
can be removed from the capability procedure (Note: for example, this may include the setting of 
new objectives focused on the specific weaknesses that need to be addressed, any success criteria 
that might be appropriate and the evidence that will be used to assess whether or not the necessary 
improvement has been made. It is recommended that a maximum of 3 main objectives are set);  

 explain any support that will be available to help the employee improve their performance;  

 set out the timetable for improvement and explain how performance will be monitored and 
reviewed. The length of the monitoring period will depend on the circumstances of the individual 
case but in most cases will be 4 weeks.  

  Inform the employee that failure to achieve and sustain an acceptable standard of performance 
(within the set timescale) could ultimately lead to dismissal.  

 
6.6.  In very serious cases, a final written warning may be given at this stage of the process. The Schools HR Team 

should be contacted for advice and the employee informed in the invite letter of what the meeting may lead 
to (e.g. may lead to a final written warning). The outcome letter will include how long the warning will 
remain live and the right of appeal. In these circumstances, after the monitoring period, the process would 
move straight to the decision meeting as explained in paragraph 7.  

 
6.7.  The employee will be informed in writing within 2 working days (or as soon as practicable thereafter) of the 

matters covered in 6.5 above.  
 
6.8.  A copy of the letter should be kept on the employee’s personal file.  
 



6.9.  Notes will be taken of formal meetings and a copy sent to the employee.  
 
7. MONITORING AND REVIEW PERIOD FOLLOWING A FORMAL CAPABILITY MEETING  
 

The performance monitoring and review period will follow the formal capability meeting. Formal monitoring, 
evaluation, guidance and support will continue during this period.  
The employee will be invited to a formal review meeting (see paragraph 8 below), unless they were issued 
with a final written warning, in which case they will not have a formal review meeting and will be invited to a 
decision meeting (see paragraph 12 below).  

 
8. FORMAL REVIEW MEETING (Where a first written warning may be given)  
 
8.1.  The Headteacher will give at least 5 working days’ notice of the formal review meeting in writing. The 

notification will contain sufficient information about the concerns about performance to enable the 
employee to prepare to answer the case at a formal review meeting. It will contain copies of any written 
documentation; give details of the time and place of the meeting; and will advise the employee of their right 
to be accompanied by a representative from their Trade Union or a work colleague. It will inform the 
employee of what the meeting may lead to (eg first written warning). It will state who will attend the 
meeting and who will make the decision and ask them to confirm their attendance and confirm who they 
will be accompanied by.  

 
8.2.  The meeting will be conducted by the Headteacher (Note: If the Headteacher is to be involved as a Decision 

maker at a dismissal hearing, the role prior to this should be delegated to a member of the leadership team 
where appropriate – the Schools HR Team can provide advice regarding this). The meeting allows the 
employee, accompanied by a representative from their Trade Union or a work colleague if they wish, to 
respond to concerns about their performance and to make any relevant representations. This may provide 
new information or a different context to the information/evidence already collected. 

 
8.3 If the Headteacher is satisfied that the employee has made sufficient improvement, the capability procedure 

will cease and the appraisal process will re-start. This will be confirmed in writing within 2 working days (or 
as soon as practicable thereafter).  

 
8.4.  The Headteacher may adjourn the meeting (Note: For example if they decide that further investigation is 

needed or that more time is needed in which to consider any additional information).  
 
8.5.  In other cases, the meeting will continue.  
 

If no, or insufficient improvement has been made during the monitoring and review period, the employee 
will receive a first written warning and will be informed of how long the warning will remain live, will be 
given information about the handling of the further monitoring and review period and will be informed that 
failure to achieve and sustain an acceptable standard of performance (within the set timescale) could lead to 
a final written warning and could ultimately lead to dismissal.  
 
During the meeting, the Headteacher will:  

 identify the professional shortcomings, (Note: for example, which of the standards expected of 
teachers are not being met – by linking it to the Teachers’ Standards);  

 give clear guidance on the improved standard of performance needed to ensure that the employee 
can be removed from the capability procedure (for example, this may include the setting of new 
objectives focused on the specific weaknesses that need to be addressed, any success criteria that 
might be appropriate and the evidence that will be used to assess whether or not the necessary 
improvement has been made. It is recommended that a maximum of 3 main objectives are set);  

 explain any support that will be available to help the employee improve their performance;  

 set out the timetable for improvement and explain how performance will be monitored and 
reviewed. The length of the monitoring period will depend on the circumstances of the individual 
case but in most cases will be between 4 and 8 weeks. (Guidance note for the Headteacher: The 



school will determine the length of any monitoring period. It should be reasonable and 
proportionate, but not excessively long and should provide sufficient opportunity for an improvement 
to take place).  

 
8.6 Where a first written warning is issued, this will be confirmed in writing within 2 working days (or as 

soon as practicable thereafter) of the matters covered in 8.5 above and the right of appeal against 
the warning and to whom within 10 working days of the date of the outcome letter. 

 
8.7 A copy of the letter should be kept on the employee’s personal file. Any warning should be disregarded on 

the expiry of the warning but not removed.  
 
8.8.  Notes will be taken of formal meetings and a copy sent to the employee.  
 
9.  FURTHER MONITORING AND REVIEW PERIOD FOLLOWING A FORMAL REVIEW MEETING  
 

The performance monitoring and review period will follow the formal review meeting. Formal monitoring, 
evaluation, guidance and support will continue during this period.  
The employee will then be invited to a formal review meeting (see paragraph 10 below).  

 
10.  FORMAL REVIEW MEETING (Where a final written warning may be given)  
 
10.1.  The Headteacher will give at least 5 working days’ notice of the formal review meeting in writing. The 

notification will contain sufficient information about the concerns about performance to enable the 
employee to prepare to answer the case at a formal review meeting. It will contain copies of any written 
documentation; give details of the time and place of the meeting; and will advise the employee of their right 
to be accompanied by a representative from their Trade Union or a work colleague. It will inform the 
employee of what the meeting may lead to (eg final written warning). It will state who will attend the 
meeting and who will make the decision and ask them to confirm their attendance and confirm who they 
will be accompanied by.  

 
10.2.  The meeting will be conducted by the Headteacher (Note: If the Headteacher is to be involved as a Decision 

maker at a dismissal hearing, the role prior to this should be delegated to a member of the leadership team 
where appropriate – the Schools HR Team can provide advice regarding this). The meeting allows the 
employee, accompanied by a representative from their Trade Union or a work colleague if they wish, to 
respond to concerns about their performance and to make any relevant representations. This may provide 
new information or a different context to the information/evidence already collected.  

 
10.3.  If the Headteacher is satisfied that the employee has made sufficient improvement, the capability procedure 

will cease and the appraisal process will re-start. The Headteacher will confirm the implications of further 
unacceptable standards of performance occurring during the warning period. This will be confirmed in 
writing within 2 working days (or as soon as practicable thereafter). 

 
10.4 The Headteacher may adjourn the meeting (Note: For example if they decide that further investigation is 

needed or that more time is needed in which to consider any additional information).  
 
10.5.  If some progress has been made and there is confidence that more is likely, it may be appropriate to extend 

the monitoring and review period.  
 
10.6.  In other cases, the meeting will continue.  

If no, or insufficient improvement has been made during the monitoring and review period, the employee 
will receive a final written warning and will be informed of how long the warning will remain live, will be 
given information about the handling of the further monitoring and review period and will be informed that 
failure to achieve and sustain an acceptable standard of performance (within the set timescale) could lead to 
dismissal.  
During the meeting, the Headteacher will:  
 



 identify the professional shortcomings, (Note: for example which of the standards expected of 
teachers are not being met – by linking it to the Teachers’ Standards);  

 give clear guidance on the improved standard of performance needed to ensure that the employee 
can be removed from the capability procedure (for example, this may include the setting of new 
objectives focused on the specific weaknesses that need to be addressed, any success criteria that 
might be appropriate and the evidence that will be used to assess whether or not the necessary 
improvement has been made. It is recommended that a maximum of 3 main objectives are set);  

 explain any support that will be available to help the employee improve their performance;  

 set out the timetable for improvement and explain how performance will be monitored and 
reviewed. The length of the monitoring period will depend on the circumstances of the individual 
case but in most cases will be between 4 and 8 weeks. (Guidance note for the Headteacher: The 
school will determine the length of any monitoring period. It should be reasonable and 
proportionate, but not excessively long and should provide sufficient opportunity for an improvement 
to take place).  
 

10.7.  Where a final written warning is issued, this will be confirmed in writing within 2 working days (or as soon as 
practicable thereafter) of the matters covered in paragraph 10.6 above and the right of appeal against the 
warning and to whom within 10 working days of the date of the outcome letter.  

 
10.8.  A copy of the letter should be kept on the employee’s personal file. Any warning should be disregarded on 

the expiry of the warning but not removed.  
 
10.9.  Notes will be taken of formal meetings and a copy sent to the employee.  
 
11.  FURTHER MONITORING AND REVIEW PERIOD FOLLOWING A FORMAL REVIEW MEETING  
 

The performance monitoring and review period will follow the formal review meeting. Formal monitoring, 
evaluation, guidance and support will continue during this period.  
 
During this time (or at an earlier point in the process if appropriate), alternative solutions will be examined. 
Consideration should be given to suitable alternative employment (where appropriate) which may be 
available, or action that could be considered to avoid a possible dismissal (where applicable at a later point). 
Where appropriate, the Director of Children’s Services/designated representative of HR will contact the 
employee/union representative and Headteacher separately to discuss any alternatives which may be 
available which may avoid the need to proceed to a dismissal hearing.  
The employee will then be invited to a decision meeting (see paragraph 12 below).  
 

12.  DECISION MEETING  
 
12.1.  A decision meeting will be held regardless of the outcome of the performance monitoring and review period. 

This will be held with either the Headteacher or held as a dismissal hearing, depending on the outcome of 
the performance monitoring and review period.  

 
12.2.  For Headteacher capability, any decision meeting will be held by a panel of Governors.  
 

Decision meeting held with the Headteacher  
12.3.  If an acceptable standard of performance has been achieved and sustained during the monitoring and 

review period or an alternative solution has been identified (as in paragraph 11 above) and there is no 
possibility of dismissal, the decision meeting will be held by the Headteacher. The Headteacher will give at 
least 5 working days’ notice of the decision meeting. The notification will give details of the time and place of 
the meeting, and will advise the employee of their right to be accompanied by a Trade Union representative 
or a work colleague. It will state who will attend the meeting and who makes the decision and ask them to 
confirm their attendance and confirm who they will be accompanied by. At this meeting, the Headteacher 
will confirm that the capability procedure will end and the appraisal process will restart. The Headteacher 



will confirm the implications of further unacceptable standards of performance occurring during the warning 
period.  

 
12.4.  This will be confirmed in writing to the employee within 2 working days (or as soon as practicable 

thereafter). A copy of the letter should be kept on the employee’s personal file. Notes will be taken of the 
meeting and a copy sent to the employee.  

 
Dismissal Hearing  
 
12.5.  If there is a possibility of dismissal at the decision meeting, the meeting will be held as a dismissal hearing. 

Appendix 1 and 2 provides additional guidance for capability cases and dismissal hearings.  
 
12.6.  The Local Authority strongly advises that all dismissal hearings are considered by a panel rather than an 

individual Decision maker (See guidance on the composition of a panel for the Decision maker(s) in Appendix 
1).  

 
12.7.  The Local Authority advises that the school should seek advice from the Schools HR Team. The Director of 

Children’s Services/designated representative of HR has the right to attend in an advisory capacity, hearings 
where the dismissal of an employee is contemplated. The Clerk should invite them to attend.  

 
12.8.  The Clerk will give at least 10 working days’ notice of the dismissal hearing in writing. The notification will 

contain sufficient information about the concerns about performance to enable the employee to prepare to 
answer the case at the hearing. It will contain copies of any written documentation; give details of the time 
and place of the hearing; and will advise the employee of their right to be accompanied by a representative 
from their Trade Union or a work colleague. It will inform the employee of what the hearing may lead to (eg, 
may lead to dismissal). Where applicable, it should advise the employee that subject to the outcome of the 
hearing, a referral may be made to the ISA. It will state who will attend the hearing and who will make the 
decision and ask them to confirm their attendance and confirm who they will be accompanied by.  

 
12.9.  It should request that the employee submits to the Clerk any relevant written documents by 12 Noon at 

least 5 working days before the hearing. It should state that they may invite witnesses to attend (where 
appropriate) and that they must submit to the Clerk the names and information regarding any witnesses by 
12 Noon at least 5 working days before the hearing.  

 
12.10.  All relevant written documents and any witness names and statements to be considered at the hearing 

should be enclosed with the letter. A copy of the capability policy and procedure should be enclosed with 
the letter.  

 
12.11.  The Clerk will distribute documentation to all relevant parties as soon as possible after the deadline for the 

employee's documents to be submitted has passed.  
 
12.12.  The dismissal hearing, allows the employee, accompanied by a Trade Union representative or work 

colleague if they wish, to respond to concerns about their performance and make any relevant 
representations.  

 
12.13.  The Decision maker(s) must ensure that the relevant issues have been thoroughly explored and that the 

employee has been given an opportunity to state his/her case, ask questions and call witnesses (where 
appropriate) before any decision is made. The representative may also ask questions and will be able to 
confer privately with the employee during the hearing as applicable. All parties should be given the 
opportunity to comment on the evidence.  

 
12.14.  After hearing all the evidence, summarising the main points and adjourning, the Decision maker(s) will 

deliberate in private (accompanied by Representatives of the Local Authority who are present to advise on 
procedural points). The rationale for the decision should be minuted.  
The Decision maker(s) will make the decision and will recall both parties and announce the outcome.  
 

12.15.  For a dismissal, the outcome and the following information will be announced.  



 

 Specify the poor performance issue.  

 Notification of dismissal.  

 The reason(s) for dismissal.  

 Details of mitigation/special circumstances considered.  

 The right of appeal. How the appeal can be lodged and timescales.  

 Where applicable, state that due to the outcome of the hearing, a referral will be made to the ISA.  
 
12.16.  The decision and information as above will be confirmed in writing to both parties within 2 working days (or 

as soon as practicable thereafter).  
 
12.17.  The letter should state who was present at the hearing and their role at the hearing.  
 
12.18.  A copy of the letter should be kept on the employee's personal file.  
 
12.19.  For a dismissal, the Clerk will write on behalf of the Decision maker(s) to the Director of Children’s 

Services/designated representative of HR requesting that notice of dismissal be issued to the employee 
within 10 working days of the dismissal decision. The letter from the Local Authority will inform the 
employee of the date that the employment contract will end and the appropriate notice period.  

 
12.20.  A copy of the minutes should be sent to the employee.  
 
12.21.  A copy of the minutes and a copy of the outcome letter should be sent to the Schools HR Team.  
 
12.22.  Full records of the capability should be kept by the school in a secure place separate from personal files and 

in accordance with Appendix 1.  
 
13. APPEAL  
 
13.1.  If an employee feels that a decision to dismiss them, or other action taken against them, is wrong or unjust, 

they may appeal in writing against the decision within 10 working days of the date of the outcome letter, 
setting out at the same time the grounds for appeal. The appeal should be addressed to the Clerk to the 
Governing Body.  

 
13.2.  Any appeal against a warning, must not interrupt the progress of the procedure or the monitoring period, 

unless the appeal decision leads to the matter being reconsidered.  
 
13.3.  Appendix 1 provides additional guidance for Capability cases. Appendix 3 provides additional guidance for 

appeal hearings.  
 
13.4.  The same procedure should be followed for all appeals, but with the following differences in relation to the 

Decision maker(s).  
 

 For appeals against warnings given at a formal capability meeting or a formal review meeting the 
decision may be made by one or more governors (but no fewer people than at the original meeting), 
but using the same procedure format as described.  

 

 For appeals against action at a dismissal hearing, it is recommended that the Governing Body sets up 
an Appeal Committee to make the decision. The Appeal Committee should be made up of a 
minimum of 3 members, one of whom should be the Chair or Vice-Chair of Governors. These 
Governors must not have been involved in the dismissal hearing. Where there are not enough such 
governors available, the appeal may be heard by two governors, but the number of governors on the 
Appeal Committee should not be less than the number of people on the panel that made the original 
decision. Whilst non-teaching staff governors or teacher governors cannot be automatically 
excluded from playing a part in this process, there will be occasions when either it would be 
inappropriate for them or they choose not to be involved. Any decision that a non-teaching staff 



governor or teacher governor will not be available to play a part in a capability hearing or appeal 
committee will reduce the number of governors from whom the panel can be created.  

 
13.5.  The Clerk will act as secretary.  
 
13.6.  The Local Authority advises that the school should seek advice from the Schools HR Team. The Director of 

Children’s Services/designated representative of HR has the right to attend in an advisory capacity. The Clerk 
should invite them to attend.  

 
13.7 An appeal cannot result in an increase in the sanction.  
 
13.8.  The Clerk will give at least 10 working days’ notice of the appeal hearing in writing. The notification will 

contain copies of any written documentation; give details of the time and place of the appeal hearing; and 
will advise the employee of their right to be accompanied by a representative from their Trade Union or a 
work colleague. It will state who will attend the appeal hearing and who will make the decision and ask them 
to confirm their attendance and confirm who they will be accompanied by.  

 
13.9.  It should request that the employee submits to the Clerk any relevant written documents by 12 Noon at 

least 5 working days before the appeal hearing. It should state that they may invite witnesses to attend 
(where appropriate) and that they must submit to the Clerk names and information regarding any witnesses 
by 12 Noon at least 5 working days before the appeal hearing.  

 
13.10.  A copy of the capability procedure should be enclosed with the letter.  
 
13.11.  Additional information should not be provided at late notice, unless agreed by all relevant parties.  
 
13.12.  The Clerk will distribute documentation to all relevant parties as soon as possible after the deadline for the 

employee's documents to be submitted has passed.  
 
13.13.  The Appeal Committee must ensure that the relevant issues have been thoroughly explored and that the 

employee has been given an opportunity to state his/her case, ask questions and call witnesses (where 
appropriate) before any decision is made. The representative may also ask questions and will be able to 
confer privately with the employee during the hearing as applicable.  

 
13.14.  After hearing all the evidence, summarising the main points and adjourning, the Appeal Committee will 

deliberate in private (accompanied by Representatives of the Local Authority who are present to advise on 
procedural points). The rationale for the decision should be minuted. The Appeal Committee will make the 
decision and will recall both parties and announce the decision and reasons for the outcome.  

 
13.15.  The employee should be informed that the decision is final and that there is no further right of appeal 

internally.  
 
13.16.  The result of the appeal and the reasons for the decision will be confirmed in writing within 2 working days 

(or as soon as practicable thereafter).The letter should state who was present at the appeal hearing and 
their role at the appeal hearing. 

 
13.17 A copy of the letter should be kept on the employee's personal file.  
 
13.18.  A copy of any formal minutes should be sent to the employee.  
 
13.19.  A copy of any formal minutes and a copy of the outcome letter should be sent to the Schools HR Team.  
 
13.20.  Full records of the capability should be kept by the school in a secure place separate from personal files and 

in accordance with Appendix 1.  
 



13.21.  In the event that an appeal against dismissal is upheld, the Clerk to the Governing Body will request the 
Director of Children’s Services/designated representative of HR to rescind the dismissal, including 
reinstatement of salary and continuous service where applicable.  

 
13.22.  If an employee is successful at an appeal, any previous records relating to the matter on which the appeal 

was successful should be removed from the employee's personal file. This does not include any allegations in 
connection with a safeguarding issue which must always be kept on the employee's personal file and never 
removed (unless they have been determined to be malicious). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



CAPABILITY - HEADTEACHERS  
 
1.1.  For Headteacher capability, the same process will be followed as contained in the capability policy and 

procedure, with variations relating to who makes decisions and holds the meeting/hearing/appeal as stated 
below.  

 
1.2.  It should be noted that if a concern is raised by the Chair of Governors, the Local Authority should be 

contacted for support.  
 
1.3.  If the Local Authority raises the concern, they should initially contact the Chair of Governors.  
 
1.4.  The Chair of Governors will convene a Governors Enquiry Group comprising him/herself plus two other 

members of the Governing Body. Guidance and advice relating to the Governors Enquiry Group is available 
by contacting the Senior Manager – HR Employee Relations.  

 
1.5.  The Director of Children’s Services/designated representative of HR should attend in an advisory capacity.  
 
1.6.  Formal Capability Meeting/Formal Review meeting  
 

The Chair of Governors (Acting on behalf of the Governors Enquiry Group), in consultation with the Director 
of Children’s Services/designated representative of HR as necessary will initiate the action and take 
appropriate steps as defined. The Director of Children’s Services/ designated representative of HR should be 
provided with a copy of the outcome letter.  

 
Dismissal Hearing  

 
The Chair of Governors (Acting on behalf of the Governors Enquiry Group) should consult with the Director 
of Children’s Services/ designated representative of HR where action is considered necessary.  
No person who has participated in decisions taken at the formal capability meeting/formal review meeting 
will be able to sit as a member of the panel considering the action. The Director of Children’s Services/ 
designated representative of HR should be provided with a copy of the outcome letter.  
 
Appeal 
  
Consideration by an Appeal Committee.  
No person who has participated in decisions taken at the formal capability meeting/formal review 
meeting/dismissal hearing will be able to sit as a member of the panel considering the appeal. The Director 
of Children’s Services/designated representative of HR should be provided with a copy of the outcome 
letter. 

 

 

 

 

 

 

 

 



CAPABILITY POLICY AND PROCEDURE – NON TEACHING EMPLOYEES  
 

1. INTRODUCTION  
 
1.1.  This policy applies to all non teaching employees except any employees subject to a probationary period.  
 
1.2.  The purpose of the capability procedure is to provide a consistent and fair framework for dealing with issues 

of inadequate performance. It is not appropriate to use the disciplinary procedure in cases where the 
Headteacher of a school is dissatisfied with the performance of an employee, except where inadequate 
performance is attributable to a wilful refusal to work satisfactorily.  

 
1.3.  Any appraisal process should not continue whilst the capability procedure is in use.  
 
1.4.  The Governing Body is committed to ensuring consistency of treatment and fairness and will abide by all 

relevant legislation. The procedure will be implemented in accordance with the provisions of the ACAS Code 
of Practice.  

 
1.5.  If the capability procedure is to be used, the employee must be provided with a copy of this document.  
 
1.6.  The capability procedure will be treated with confidentiality.  
 
1.7.  Action beyond a first written warning will not be taken in respect of an accredited representative of a Trade 

Union until the Headteacher (or the Schools HR Team if the Headteacher requests) has informed the 
appropriate full time Trade Union official of the procedure being contemplated, having obtained the 
employees permission.  

 
2.  SUMMARY  
 

Except in cases of serious incompetence, the capability procedure should not be used in the first instance. 
Guidance on informal discussion and support – concerns about an employee’s performance (Appendix 4) is 
available for use where there are initial concerns about an employee’s performance.  
 

 Formal capability meeting (Outcome – Stop capability procedure and monitor the situation as part of 
usual day to day management and set a date to discuss again informally or set up a monitoring 
period. Or given a final written warning (in very serious cases)).  

 
o Monitoring and review period.  

 

 Formal review meeting (Outcome – Stop capability procedure and monitor the situation as part of 
usual day to day management and set a date to discuss again informally or first written warning and 
set monitoring period).  

 
o Monitoring and review period.  

 

 Formal review meeting (Outcome – Stop capability procedure and monitor the situation as part of 
usual day to day management and set a date to discuss again informally or extend monitoring and 
review period or final written warning and set monitoring period).  

 
o Monitoring and review period. 

 

 Decision meeting (Held either with Headteacher (where an acceptable standard of performance has 
been achieved and sustained during the monitoring and review period) or held as a Dismissal 
Hearing).  

 

 Appeal against a warning or dismissal.  
 



Suspension may be considered at any point in the procedure. The Headteacher should contact the Schools HR 
Team for advice prior to suspension.  
 
3.  SUPPORT  
 
3.1.  An employee is strongly advised to contact a representative from their Trade Union or a work colleague for 

support.  
 
3.2.  At any point in the procedure, the employee may be accompanied by a representative from their Trade 

Union or a work colleague. This will be recommended to the employee.  
 
3.3.  The Employee Assistance Programme is available to all employees. The employee should be advised of this.  
 

The service can be accessed by contacting 0800 1116 387 or  
 

http://wellness.rightmanagement.co.uk/workplacewellness-home  
(The unique username for the website is available from the school or the Schools HR Team).  

 
3.4.  When anyone with a disability is involved in the capability procedure, reasonable adjustments should be 

made where necessary.  
 

4. EXPIRY OF WARNINGS - ONCE STANDARDS ARE ACHEIVED  
 
4.1.  If the desired standards have been achieved, a letter confirming this will be sent to the employee and a copy 

placed on the employee’s personal file.  
 

If the employee fails to maintain a satisfactory level of performance during any warning period it will 
result in the capability procedure continuing from the current stage.  
 
Once a warning has expired, it will be disregarded but not removed from the file:-  
 

 First written warning - after one year’s satisfactory performance from the date of issue of warning.  
 

 Final written warning - after two years satisfactory performance from the date of issue of the 
warning.  
 

4.2.  Where there is to be any departure from these time periods, this will be drawn specifically to the employee's 
attention in writing with an explanation.  

 
5.  LINK TO INFORMAL DISCUSSION AND SUPPORT  
 
5.1.  It should be noted that except in cases of serious incompetence, the capability procedure should not be used 

in the first instance.  
 
5.2.  Guidance on informal discussion and support – concerns about an employee’s performance (Appendix 4) is 

available for use where there are initial concerns about an employee’s performance. The guidance 
document shows the areas that should be covered prior to instigating capability proceedings (except in cases 
of serious incompetence).  

 
6. FORMAL CAPABILITY MEETING  
 
6.1.  The Headteacher will give at least 5 working days’ notice of the formal capability meeting in writing. The 

notification will contain sufficient information about the concerns about performance to enable the 
employee to prepare to answer the case at a formal capability meeting. It will contain copies of any written 
documentation; give details of the time and place of the meeting; and will advise the employee of their right 
to be accompanied by a representative from their Trade Union or a work colleague. It will state who will 

http://wellness.rightmanagement.co.uk/workplacewellness-home


attend the meeting and who will make the decision and ask them to confirm their attendance and confirm 
who they will be accompanied by.  

 
6.2.  The meeting is intended to establish the facts. It will be conducted by the Headteacher (Note: If the 

Headteacher is to be involved as a Decision maker at a dismissal hearing, the role prior to this should be 
delegated to a member of the leadership team where appropriate – the Schools HR Team can provide advice 
regarding this).  

 

The meeting allows the employee, accompanied by a representative from their Trade Union or a work 

colleague if they wish, to respond to concerns about their performance and to make any relevant 

representations. This may provide new information or a different context to the information /evidence 

already collected. 

 
6.3 The Headteacher may conclude that there are insufficient grounds for pursuing the capability issue and that 

it would be more appropriate to continue to address the remaining concerns by monitoring the situation as 
part of usual day to day management and setting a date to discuss again informally. In such cases, the 
capability procedure will come to an end. This will be confirmed in writing within 2 working days (or as soon 
as practicable thereafter)  

 
6.4.  The Headteacher may adjourn the meeting (Note: for example if they decide that further investigation is 

needed or that more time is needed in which to consider any additional information).  
 
6.5.  In other cases, the meeting will continue.  

During the meeting, the Headteacher will:  
 

 identify the performance issues;  

 give clear guidance on the improved standard of performance needed to ensure that the employee 
can be removed from the capability procedure (Note: for example, this may include the setting of 
new objectives focused on the specific weaknesses that need to be addressed, any success criteria 
that might be appropriate and the evidence that will be used to assess whether or not the necessary 
improvement has been made. It is recommended that a maximum of 3 main objectives are set);  

 explain any support that will be available to help the employee improve their performance;  

 set out the timetable for improvement and explain how performance will be monitored and 
reviewed. The length of the monitoring period will depend on the circumstances of the individual 
case but in most cases will be 4 weeks.  

 inform the employee that failure to achieve and sustain an acceptable standard of performance 
(within the set timescale) could ultimately lead to dismissal.  

 
6.6.  In very serious cases, a final written warning may be given at this stage of the process. The Schools HR Team 

should be contacted for advice and the employee informed in the invite letter of what the meeting may lead 
to (eg may lead to a final written warning). The outcome letter will include how long the warning will remain 
live and the right of appeal. In these circumstances, after the monitoring period, the process would move 
straight to the decision meeting as explained in paragraph 7. 

 
6.7.  The employee will be informed in writing within 2 working days (or as soon as practicable thereafter) of the 

matters covered in 6.5 above.  
 
6.8.  A copy of the letter should be kept on the employee’s personal file.  
 
6.9.  Notes will be taken of formal meetings and a copy sent to the employee.  
 
 



7.  MONITORING AND REVIEW PERIOD FOLLOWING A FORMAL CAPABILITY MEETING  
 

The performance monitoring and review period will follow the formal capability meeting. Formal monitoring, 
evaluation, guidance and support will continue during this period.  
The employee will then be invited to a formal review meeting (see paragraph 8 below), unless they were 

issued with a final written warning, in which case they will not have a formal review meeting and will be 

invited to a decision meeting (see paragraph 12 below). 

 
8.  FORMAL REVIEW MEETING (Where a first written warning may be given)  
 
8.1.  The Headteacher will give at least 5 working days’ notice of the formal review meeting in writing. The 

notification will contain sufficient information about the concerns about performance to enable the 
employee to prepare to answer the case at a formal review meeting. It will contain copies of any written 
documentation; give details of the time and place of the meeting; and will advise the employee of their right 
to be accompanied by a representative from their Trade Union or a work colleague. It will inform the 
employee of what the meeting may lead to (eg first written warning). It will state who will attend the 
meeting and who will make the decision and ask them to confirm their attendance and confirm who they 
will be accompanied by.  

 
8.2.  The meeting will be conducted by the Headteacher (Note: If the Headteacher is to be involved as a Decision 

maker at a dismissal hearing, the role prior to this should be delegated to a member of the leadership team 
where appropriate – the Schools HR Team can provide advice regarding this). The meeting allows the 
employee, accompanied by a representative from their Trade Union or a work colleague if they wish, to 
respond to concerns about their performance and to make any relevant representations. This may provide 
new information or a different context to the information/evidence already collected.  

 
8.3.  If the Headteacher is satisfied that the employee has made sufficient improvement, the capability procedure 

will cease and the Headteacher will monitor the situation as part of usual day to day management and set a 
date to discuss again informally. This will be confirmed in writing within 2  
working days (or as soon as practicable thereafter).  

 
8.4.  The Headteacher may adjourn the meeting (Note: For example if they decide that further investigation is 

needed or that more time is needed in which to consider any additional information).  
 
8.5.  In other cases, the meeting will continue.  

If no, or insufficient improvement has been made during the monitoring and review period, the employee 
will receive a first written warning and will be informed of how long the warning will remain live, will be 
given information about the handling of the further monitoring and review period and will be informed that 
failure to achieve and sustain an acceptable standard of performance (within the set timescale) could lead to 
a final written warning and could ultimately lead to dismissal.  
During the meeting, the Headteacher will:  

 

 identify the performance issues;  

 give clear guidance on the improved standard of performance needed to ensure that the employee 
can be removed from the capability procedure (for example, this may include the setting of new 
objectives focused on the specific weaknesses that need to be addressed, any success criteria that 
might be appropriate and the evidence that will be used to assess whether or not the necessary 
improvement has been made. It is recommended that a maximum of 3 main objectives are set);  

 explain any support that will be available to help the employee improve their performance;  

 set out the timetable for improvement and explain how performance will be monitored and 
reviewed. The length of the monitoring period will depend on the circumstances of the individual 
case but in most cases will be between 4 and 8 weeks. (Guidance note for Headteachers: The school 



will determine the length of any monitoring period. It should be reasonable and proportionate, but 
not excessively long and should provide sufficient opportunity for an improvement to take place).  

 
8.6.  Where a first written warning is issued, this will be confirmed in writing within 2 working days (or as soon as 

practicable thereafter) of the matters covered in 8.5 above and the right of appeal against the warning and 
to whom within 10 working days of the date of the outcome letter.  

 
 
8.7.  A copy of the letter should be kept on the employee’s personal file. Any warning should be disregarded on 

the expiry of the warning but not removed. 
 
8.8.  Notes will be taken of formal meetings and a copy sent to the employee.  
 

9.  FURTHER MONITORING AND REVIEW PERIOD FOLLOWING A FORMAL REVIEW MEETING  
 

The performance monitoring and review period will follow the formal review meeting. Formal monitoring, 
evaluation, guidance and support will continue during this period.  
The employee will then be invited to a formal review meeting (see paragraph 10 below).  

 

10.  FORMAL REVIEW MEETING (Where a final written warning may be given)  
 
10.1.  The Headteacher will give at least 5 working days’ notice of the formal review meeting in writing. The 

notification will contain sufficient information about the concerns about performance to enable the 
employee to prepare to answer the case at a formal review meeting. It will contain copies of any written 
documentation; give details of the time and place of the meeting; and will advise the employee of their right 
to be accompanied by a representative from their Trade Union or a work colleague. It will inform the 
employee of what the meeting may lead to (eg final written warning). It will state who will attend the 
meeting and who will make the decision and ask them to confirm their attendance and confirm who they 
will be accompanied by.  

 
10.2.  The meeting will be conducted by the Headteacher (Note: If the Headteacher is to be involved as a Decision 

maker at a dismissal hearing, the role prior to this should be delegated to a member of the leadership team 
where appropriate – the Schools HR Team can provide advice regarding this). The meeting allows the 
employee, accompanied by a representative from their Trade Union or a work colleague if they wish, to 
respond to concerns about their performance and to make any relevant representations. This may provide 
new information or a different context to the information/evidence already collected.  

 
10.3.  If the Headteacher is satisfied that the employee has made sufficient improvement, the capability procedure 

will cease and the Headteacher will monitor the situation as part of usual day to day management and set a 
date to discuss again informally. The Headteacher will confirm the implications of further unacceptable 
standards of performance occurring during the warning period. This will be confirmed in writing within 2 
working days (or as soon as practicable thereafter).  

 
10.4.  The Headteacher may adjourn the meeting (Note: For example if they decide that further investigation is 

needed or that more time is needed in which to consider any additional information). 
 
10.5.  If some progress has been made and there is confidence that more is likely, it may be appropriate to extend 

the monitoring and review period.  
 
10.6.  In other cases, the meeting will continue.  
 

If no, or insufficient improvement has been made during the monitoring and review period, the employee 
will receive a final written warning and will be informed of how long the warning will remain live, will be 
given information about the handling of the further monitoring and review period and will be informed that 



failure to achieve and sustain an acceptable standard of performance (within the set timescale) could lead to 
dismissal.  

 
During the meeting, the Headteacher will:  
 

 identify the performance issues;  

  give clear guidance on the improved standard of performance needed to ensure that the employee can be 
removed from the capability procedure (for example, this may include the setting of new objectives focused 
on the specific weaknesses that need to be addressed, any success criteria that might be appropriate and the 
evidence that will be used to assess whether or not the necessary improvement has been made. It is 
recommended that a maximum of 3 main objectives are set);  

 explain any support that will be available to help the employee improve their performance;  

 set out the timetable for improvement and explain how performance will be monitored and reviewed. The 
length of the monitoring period will depend on the circumstances of the individual case but in most cases 
will be between 4 and 8 weeks. (Guidance note for Headteachers: The school will determine the length of any 
monitoring period. It should be reasonable and proportionate, but not excessively long and should provide 
sufficient opportunity for an improvement to take place).  
 

10.7.  Where a final written warning is issued, this will be confirmed in writing within 2 working days (or as soon as 
practicable thereafter) of the matters covered in 10.6 above and the right of appeal against the warning and 
to whom within 10 working days of the date of the outcome letter.  

 
10.8.  A copy of the letter should be kept on the employee’s personal file. Any warning should be disregarded on 

the expiry of the warning but not removed.  
 
10.9.  Notes will be taken of formal meetings and a copy sent to the employee. 
 
11.  FURTHER MONITORING AND REVIEW PERIOD FOLLOWING A FORMAL REVIEW MEETING  
 

The performance monitoring and review period will follow the formal review meeting. Formal monitoring, 
evaluation, guidance and support will continue during this period.  
During this time (or at an earlier point in the process if appropriate), alternative solutions will be examined. 
Consideration should be given to suitable alternative employment (where appropriate) which may be 
available, or action that could be considered to avoid a possible dismissal (where applicable at a later point). 
Where appropriate, the Director of Children’s Services/designated representative of HR will contact the 
employee/union representative and Headteacher separately to discuss any alternatives which may be 
available which may avoid the need to proceed to a dismissal hearing.  
 
The employee will then be invited to a decision meeting (see paragraph 12 below).  

 
12.  DECISION MEETING  
 
12.1.  A decision meeting will be held regardless of the outcome of the performance monitoring and review period. 

This will be held with either the Headteacher or held as a dismissal hearing, depending on the outcome of 
the performance monitoring and review period.  

 
Decision meeting held with the Headteacher  
 
12.2.  If an acceptable standard of performance has been achieved and sustained during the monitoring and 

review period or an alternative solution has been identified (as in paragraph 11 above) and there is no 
possibility of dismissal, the decision meeting will be held by the Headteacher. The Headteacher will give at 
least 5 working days’ notice of the decision meeting. The notification will give details of the time and place of 
the meeting, and will advise the employee of their right to be accompanied by a Trade Union representative 
or a work colleague. It will state who will attend the meeting and who makes the decision and ask them to 
confirm their attendance and confirm who they will be accompanied by. At this meeting, the Headteacher 
will confirm that the capability procedure will end and will confirm that they will monitor the situation as 
part of the usual day to day management and set a date to discuss again informally. The Headteacher will 



confirm the implications of further unacceptable standards of performance occurring during the warning 
period.  

 
12.3.  This will be confirmed in writing to the employee within 2 working days (or as soon as practicable 

thereafter). A copy of the letter should be kept on the employee’s personal file. Notes will be taken of the 
meeting and a copy sent to the employee. 



Dismissal Hearing  
 
12.4.  If there is a possibility of dismissal at the decision meeting, the meeting will be held as a dismissal hearing. 

Appendix 1 and 2 provides additional guidance for capability cases and dismissal hearings.  
 
12.5.  The Local Authority strongly advises that all dismissal hearings are considered by a panel rather than an 

individual Decision maker (See guidance on the composition of a panel for the Decision maker(s) in Appendix 
1).  

 
12.6.  The Local Authority advises that the school should seek advice from the Schools HR Team. The Director of 

Children’s Services/designated representative of HR has the right to attend in an advisory capacity, hearings 
where the dismissal of an employee is contemplated. The Clerk should invite them to attend.  

 
12.7.  The Clerk will give at least 10 working days’ notice of the dismissal hearing in writing. The notification will 

contain sufficient information about the concerns about performance to enable the employee to prepare to 
answer the case at the hearing. It will contain copies of any written documentation; give details of the time 
and place of the hearing; and will advise the employee of their right to be accompanied by a representative 
from their Trade Union or a work colleague. It will inform the employee of what the hearing may lead to (eg, 
may lead to dismissal). Where applicable, it should advise the employee that subject to the outcome of the 
hearing, a referral may be made to the ISA. It will state who will attend the hearing and who will make the 
decision and ask them to confirm their attendance and confirm who they will be accompanied by.  

 
12.8.  It should request that the employee submits to the Clerk any relevant written documents by 12 Noon at 

least 5 working days before the hearing. It should state that they may invite witnesses to attend (where 
appropriate) and that they must submit to the Clerk the names and information regarding any witnesses by 
12 Noon at least 5 working days before the hearing.  

 
12.9.  All relevant written documents and any witness names and statements to be considered at the hearing 

should be enclosed with the letter. A copy of the capability policy and procedure should be enclosed with 
the letter.  

 
12.10.  The Clerk will distribute documentation to all relevant parties as soon as possible after the deadline for the 

employee's documents to be submitted has passed.  
 
12.11.  The dismissal hearing, allows the employee, accompanied by a Trade Union representative or work 

colleague if they wish, to respond to concerns about their performance and make any relevant 
representations.  

 
12.12.  The Decision maker(s) must ensure that the relevant issues have been thoroughly explored and that the 

employee has been given an opportunity to state his/her case, ask questions and call witnesses (where 
appropriate) before any decision is made. The representative may also ask questions and will be able to 
confer privately with the employee during the hearing as applicable. All parties should be given the 
opportunity to comment on the evidence.  

 
12.13.  After hearing all the evidence, summarising the main points and adjourning, the Decision maker(s) will 

deliberate in private (accompanied by Representatives of the Local Authority who are present to advise on 
procedural points). The rationale for the decision should be minuted.  
The Decision maker(s) will make the decision and will recall both parties and announce the outcome.  

 
12.14.  For a dismissal, the outcome and the following information will be announced.  
 

 Specify the poor performance issue.  

 Notification of dismissal.  

 The reason(s) for dismissal.  

 Details of mitigation/special circumstances considered.  

 The right of appeal. How the appeal can be lodged and timescales.  

 Where applicable, state that due to the outcome of the hearing, a referral will be made to the ISA.  



 
12.15.  The decision and information as above will be confirmed in writing to both parties within 2 working days (or 

as soon as practicable thereafter).  
 
12.16.  The letter should state who was present at the hearing and their role at the hearing.  
 
12.17.  A copy of the letter should be kept on the employee's personal file.  
 
12.18.  For a dismissal, the Clerk will write on behalf of the Decision maker(s) to the Director of Children’s 

Services/designated representative of HR requesting that notice of dismissal be issued to the employee 
within 10 working days of the dismissal decision. The letter from the Local Authority will inform the 
employee of the date that the employment contract will end and the appropriate notice period.  

 
12.19.  A copy of the minutes should be sent to the employee.  
 
12.20.  A copy of the minutes and a copy of the outcome letter should be sent to the Schools HR Team.  
 
12.21.  Full records of the capability should be kept by the school in a secure place separate from personal files and 

in accordance with Appendix 1. 
 
13.  APPEAL  
 
13.1.  If an employee feels that a decision to dismiss them, or other action taken against them, is wrong or unjust, 

they may appeal in writing against the decision within 10 working days of the date of the outcome letter, 
setting out at the same time the grounds for appeal. The appeal should be addressed to the Clerk to the 
Governing Body.  

 
13.2.  Any appeal against a warning, must not interrupt the progress of the procedure or the monitoring period, 

unless the appeal decision leads to the matter being reconsidered.  
 
13.3.  Appendix 1 provides additional guidance for Capability cases. Appendix 3 provides additional guidance for 

appeal hearings.  
 
13.4.  The same procedure should be followed for all appeals, but with the following differences in relation to the 

Decision maker(s).  
 

 For appeals against warnings given at a formal capability meeting or a formal review meeting the 
decision may be made by one or more governors (but no fewer people than at the original meeting), 
but using the same procedure format as described.  

 

 For appeals against action at a dismissal hearing, it is recommended that the Governing Body sets up 
an Appeal Committee to make the decision. The Appeal Committee should be made up of a 
minimum of 3 members, one of whom should be the Chair or Vice-Chair of Governors. These 
Governors must not have been involved in the dismissal hearing. Where there are not enough such 
governors available, the appeal may be heard by two governors, but the number of governors on the 
Appeal Committee should not be less than the number of people on the panel that made the original 
decision. Whilst non-teaching staff governors or teacher governors cannot be automatically 
excluded from playing a part in this process, there will be occasions when either it would be 
inappropriate for them or they choose not to be involved. Any decision that a non-teaching staff 
governor or teacher governor will not be available to play a part in a capability hearing or appeal 
committee will reduce the number of governors from whom the panel can be created.  

 
13.5.  The Clerk will act as secretary.  
 
13.6.  The Local Authority advises that the school should seek advice from the Schools HR Team. The Director of 

Children’s Services/designated representative of HR has the right to attend in an advisory capacity. The Clerk 
should invite them to attend.  



 
13.7.  An appeal cannot result in an increase in the sanction.  
 
13.8.  The Clerk will give at least 10 working days’ notice of the appeal hearing in writing. The notification will 

contain copies of any written documentation; give details of the time and place of the appeal hearing; and 
will advise the employee of their right to be accompanied by a representative from their Trade Union or a 
work colleague. It will state who will attend the appeal hearing and who will make the decision and ask them 
to confirm their attendance and confirm who they will be accompanied by.  

 
13.9.  It should request that the employee submits to the Clerk any relevant written documents by 12 Noon at 

least 5 working days before the appeal hearing. It should state that they may invite witnesses to attend 
(where appropriate) and that they must submit to the Clerk names and information regarding any witnesses 
by 12 Noon at least 5 working days before the appeal hearing.  

 
13.10.  A copy of the capability procedure should be enclosed with the letter.  
 
13.11.  Additional information should not be provided at late notice, unless agreed by all relevant parties.  
 
13.12.  The Clerk will distribute documentation to all relevant parties as soon as possible after the deadline for the 

employee's documents to be submitted has passed.  
 
13.13.  The Appeal Committee must ensure that the relevant issues have been thoroughly explored and that the 

employee has been given an opportunity to state his/her case, ask questions and call witnesses (where 
appropriate) before any decision is made. The representative may also ask questions and will be able to 
confer privately with the employee during the hearing as applicable.  

 
13.14.  After hearing all the evidence, summarising the main points and adjourning, the Appeal Committee will 

deliberate in private (accompanied by Representatives of the Local Authority who are present to advise on 
procedural points). The rationale for the decision should be minuted. The Appeal Committee will make the 
decision and will recall both parties and announce the decision and reasons for the outcome.  

 
13.15.  The employee should be informed that the decision is final and that there is no further right of appeal 

internally.  
 
13.16.  The result of the appeal and the reasons for the decision will be confirmed in writing within 2 working days 

(or as soon as practicable thereafter).The letter should state who was present at the appeal hearing and 
their role at the appeal hearing.  

 
13.17.  A copy of the letter should be kept on the employee's personal file.  
 
13.18.  A copy of any formal minutes should be sent to the employee.  
 
13.19.  A copy of any formal minutes and a copy of the outcome letter should be sent to the Schools HR Team. 
 
13.20.  Full records of the capability should be kept by the school in a secure place separate from personal files and 

in accordance with Appendix 1.  
 
13.21.  In the event that an appeal against dismissal is upheld, the Clerk to the Governing Body will request the 

Director of Children’s Services/designated representative of HR to rescind the dismissal, including 
reinstatement of salary and continuous service where applicable.  

 
13.22.  If an employee is successful at an appeal, any previous records relating to the matter on which the appeal 

was successful should be removed from the employee's personal file. This does not include any allegations in 
connection with a safeguarding issue which must always be kept on the employee's personal file and never 
removed (unless they have been determined to be malicious). 
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APPENDIX 1  
 
GUIDANCE FOR SCHOOLS CAPABILITY – TEACHING AND NON TEACHING EMPLOYEES  
 
1.  ROLES  
 
1.1.  The Decision maker(s) should be suitably trained.  
 
1.2.  If the Headteacher is to be involved as a Decision maker at a dismissal hearing, the role of the Headteacher 

prior to this should be delegated to a senior member of the leadership team. The Schools HR Team can 
provide advice regarding this.  

 
1.3.  Headteachers and Governing Bodies are strongly advised to seek advice from the Schools HR Team 

whenever action is being contemplated under this procedure. Additionally, the Director of Children's 
Services/designated representative of HR is entitled to be present when a dismissal is being considered and 
must be consulted before proceedings under a dismissal hearing are arranged. The Clerk to the Governing 
Body will be responsible for ensuring that contact with the Director of Children's Services/designated 
representative of HR is made in such circumstances.  

 
1.4.  If the function relating to the dismissal of staff (other than the Headteacher or Deputy Headteacher) is not 

delegated to the Headteacher, the Headteacher has a right to attend and offer advice at all relevant 
proceedings. Any advice given must be considered by the Governor or Governors to whom the delegation 
has been made.  

 
1.5.  Representatives of the Local Authority will have no voting rights at a hearing and will be present to advise on 

procedural points.  
 
1.6.  Prior to a dismissal hearing being arranged, the matter should not be formally reported to the Governing 

Body.  
 

2.  GUIDANCE ON THE COMPOSITION OF A PANEL - FOR A DISMISSAL HEARING  
 
2.1.  Decision maker(s) for dismissal  
 
2.1.1.  In Foundation Schools, Voluntary Aided Schools and Foundation Special Schools, the Governing Body is the 

employer but the power to dismiss can be delegated to the Headteacher, to one or more governors, or to 
one or more governors acting with the Headteacher.  

 
2.1.2  In Community, Voluntary Controlled, Community Special, and Maintained Nursery schools, the power to 

determine that the employee should no longer work at the school can be delegated to the Headteacher, to 
one or more governors, or to one or more governors acting with the Headteacher. Once this decision is 
made at the dismissal hearing and confirmed in writing by the Chair of the Panel, the Local Authority 
confirms the decision and makes the dismissal in writing and confirms the notice period.  

 
2.1.3.  The Local Authority strongly advises that any dismissal decision should be made by a panel rather than an 

individual Decision maker.  
 
2.1.4.  Even when the responsibility has been delegated to the Headteacher, there may be circumstances particular 

to the case which means that the Headteacher does not wish/is unable to make the decision on dismissal.  
 
3.  SUSPENSION  
 
3.1.  If suspension is necessary, this is the responsibility of the Headteacher or the Governing Body. Only the 

Governing Body may end the suspension. Each must inform each other and the Director of Children's 
Services/designated representative of HR if any suspension is imposed or lifted.  

 



3.2.  The Headteacher /Chair of Governors is advised to consult with the Schools HR Team. In the case of an aided 
school, the Headteacher should also consult with the Chair of Governors.  

 
4.  STATUTORY REFERRAL  
 
4.1.  A referral must be made to the Independent Safeguarding Authority (ISA) where it is found that the person 

has harmed or posed/poses a risk of harm to children or vulnerable adults. Further information regarding an 
ISA referral can be found at www.isa-gov.org.uk  

 
4.2.  A referral to the ISA may occur as an outcome of a dismissal. A referral may also be made if an employee 

resigns and the employer believes that the employee may have been referred to the ISA if the procedure 
had been concluded.  

 
4.3.  Where applicable, the employee should be made aware of the statutory duty to refer.  
 
4.4.  Where applicable, the employee should be informed in the invite to dismissal hearing letter, of the possible 

referral which will be subject to the outcome of the hearing. This is so that the employee is made fully aware 
of the possibility. 

 
If a referral is going to occur, it should be confirmed to the employee in the outcome letter.  

 
4.5.  A compromise agreement does not override the statutory duty to make a referral to the ISA where 

applicable.  
 
4.6.  The Headteacher or Chair of Governors will discuss the referral with the Schools HR Team. Any referral will 

be made by the Schools HR Team within one month of conclusion of the case.  
 
5.  CONFIDENTIALITY  
 

All parties should keep information during capability procedures confidential.  
 

6.  WITHHOLDING EXPERIENCE POINTS  
 

Where a teacher’s performance is being examined under the stages of this document, the Headteacher may 
consider (but only if the teacher has not already earned maximum experience points on the teachers' pay 
spine), in accordance with the School Teachers’ Pay and Conditions Document, making a recommendation to 
the Governing Body to withhold an experience point at the next salary review date. If this is to be done, the 
teacher must be informed in writing when the decision is made and the warning is given. This experience 
point can be reinstated from the date the teacher's performance reached the required level.  

 
7.  HEALTH ISSUES DURING THE CAPABILITY PROCEDURE  
 

There may be occasions where an employee's health is a factor in his/her performance at work. Careful 
consideration needs to be given to any health related issues. The Occupational Health Team is available to 
give advice.  
 
An employee may become unwell during a period of performance monitoring. In that event, consideration 
will need to be given to how the matter should proceed.  
Short term absences should not normally delay any part of the formal stages of the capability procedure.  
 
Where long term absence impacts on the formal capability procedure, the employee may be referred to the 

Occupational Health Team who will provide guidance and advice to the Headteacher in order to establish the 

way forward. 



Reasonable steps should be made to enable the employee to attend a meeting/hearing, but where they are 

unable to attend, there may be occasions where the meeting/hearing may proceed in their absence (See 

Paragraph 9 below regarding “Attendance” which shows the process). 

8.  TIME SCALES/PERIODS  
 
8.1.  Meetings and hearings should take place without unreasonable delay. Arrangements may need to take into 

account the working patterns of all those involved in the case. For example, employees who work term time 
only or the availability of Governors or trade union representatives.  

 
8.2.  The time periods in this procedure will normally apply to part-time employees unless the circumstances of 

an individual case warrant an extension.  
 

9.  ATTENDANCE  
 
9.1.  If a meeting/hearing is arranged, all parties should make every effort to attend.  
 
9.2.  If an employee’s representative is unable to attend a meeting/hearing, the employee may offer an 

alternative date as long as it is reasonable and is no longer than 5 working days after the original date. The 
Headteacher/Clerk will postpone the meeting/hearing once for this reason and rearrange to this alternative 
date where possible.  

 
9.3.  If an employee does not attend a meeting/hearing, the school should find out the reason for the non-

attendance and rearrange the meeting/hearing. The number of times the meeting/hearing should be 
rearranged depends on the circumstances of the case. The Schools HR Team can provide advice regarding 
this, which may include seeking medical advice from the Occupational Health Team.  

 
9.4.  It may be suitable to gain advice on whether the employee is fit to attend a meeting/hearing, although not 

fit to attend work.  
 
9.5.  It is also important to consider the Equality Act and the duty of reasonable adjustment in relation to absence 

and non attendance at meeting/hearings.  
 
9.6.  If after careful consideration it is decided that the meeting/hearing is to proceed without the employee 

attending, the employee will be informed in writing that the meeting/hearing will be rearranged and that it 
will be conducted in the normal way and the decision at the meeting/hearing will be based on the evidence 
available at that time without the employee present if necessary. In addition to the normal information, they 
should be informed in the invite letter that they can submit written representation if they prefer, if they 
cannot attend in person. The school may also consider whether it is appropriate in the circumstances to 
allow the employee to send a representative to the hearing to put the case on the employee’s behalf.  

 
 
 
10.  RAISING A GRIEVANCE DURING A CAPABILITY  
 

If an employee raises a grievance during the capability process, the Headteacher/Chair of Governors should 
take advice from the Schools HR Team regarding what action to take.  

 
11.  RECORD KEEPING FOR ALL CAPABILITY CASES  
 
11.1.  The school must keep full records of all capability cases. The records should be stored securely and be kept 

separate from personal files.  
 
11.2.  One full pack and all notes taken must be kept.  
 
11.3.  A copy of the minutes should be given to the employee.  



 
11.4.  A copy of the outcome letter should be kept on the individual employee's personal file in school.  
 
11.5.  A copy of the minutes of hearings should be sent to the Schools HR Team to be stored securely and kept 

separate from personal files.  
 
11.6.  A copy of the outcome letter should be sent to the Schools HR Team to be held on the personal file held in 

the Schools HR Team.  
 
11.7.  All records and minutes should be treated as confidential and be kept in accordance with the Data 

Protection Act 1998.  
 
11.8.  Personal files and records should be kept for 25 years after termination of employment. In relation to an 

allegation in connection with a safeguarding issue, the record and employee's personal file should be 
retained at least until the person has reached Normal Retirement Age or for 25 years after termination of 
employment depending on which period is longer.  

 
11.9.  If an employee is successful at an appeal, any previous records relating to the matter on which the appeal 

was successful should be removed from the employee's personal file. This does not include any allegations in 
connection with a safeguarding issue which must always be kept on the employee's personal file and never 
removed (unless they have been determined to be malicious). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Appendix 2 
 

GUIDANCE FOR SCHOOLS CAPABILITY – DISMISSAL HEARING RUNNING ORDER 
- TEACHING AND NON-TEACHING EMPLOYEES 

 
 

ACTION BY WHOM TIMESCALE 

HEARING ARRANGED   

Arrange for the parties together with 
their respective 
representatives/witnesses (where 
applicable) to wait in separate rooms 
to be summoned by the Decision 
maker(s). At the commencement of 
the hearing, the Clerk will summon 
the parties to the hearing. The 
possible length of the hearing should 
be discussed. Witnesses will be 
required to wait in their respective 
waiting rooms until called. After each 
witness has given evidence and has 
been questioned by the other party 
and by the Decision maker(s) they 
will be informed by the Decision 
maker(s) whether or not they will 
need to wait, in case they are 
required to give further information. 
In the event of the witness being 
required to wait, they will return to 
the room set aside as the waiting 
room.  

CLERK  

HEARING   

Welcome, introductions and outline 
running order 

Chair of Panel  

Explain the purpose of the meeting Chair of Panel  

Management case presented Headteacher / Member of the 
leadership team 

 

Questions All parties  

Employee responds to concerns with 
representative support.  
Given an opportunity to state his/her 
case, answer questions, ask 
questions, explain any difficulties 
encountered and call witnesses 
(where appropriate) before any 
decision is made. The representative 
may also ask questions and will be 
able to confer privately with the 
employee during the hearing as 
applicable.  

Employee with support from Trade 
Union representative/Work 
colleague 
 

 

Questions All parties  

Adjournments as necessary   

Management case – given 
opportunity to sum up 

Headteacher / Member of the 
leadership team 

 

Employee given opportunity to sum 
up 

Employee / Trade Union 
representative / Work Colleague 

 



Adjournment to consider the 
outcome  
After hearing all the evidence, 
summarising the main points and 
adjourning, the Decision maker(s) 
will deliberate in private 
(accompanied by representatives of 
the Local Authority who are present 
to advise on procedural points).  
All the evidence should be judged 
carefully before making a decision. 
This becomes particularly pertinent 
as consideration is being given to 
dismissal of an employee 

Decision maker(s)  

Make record of the rationale for the 
decision 

Chair of Panel  

Recall parties and inform of the 
decision verbally and cover points 
highlighted in procedure 

Chair of Panel Immediately 

Confirm decision in writing Chair of Panel Within 2 working days of the 
meeting (or as soon as practicable 
thereafter) 

For dismissals, request the Director 
of Children's Services/designated 
representative of HR, issues notice of 
dismissal to the employee within 10 
working days of the initial dismissal 
decision.  
The letter from the LA will inform the 
employee of the date that the 
employment contract will end and 
the appropriate notice period.  

Clerk on behalf of the Chair of Panel  

Records kept as per the procedure   

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Appendix 3 
 

GUIDANCE FOR SCHOOLS CAPABILITY – APPEAL RUNNING ORDER 
- TEACHING AND NON-TEACHING EMPLOYEES 

 

APPEAL ARRANGED   

Arrange for the parties together with 
their respective 
representatives/witnesses (where 
applicable) to wait in separate rooms 
to be summoned by the Decision 
maker(s). At the commencement of 
the hearing, the Clerk will summon 
the parties to the hearing. The 
possible length of the hearing should 
be discussed. Witnesses will be 
required to wait in their respective 
waiting rooms until called. After each 
witness has given evidence and has 
been questioned by the other party 
and by the Decision maker(s) they 
will be informed by the Decision 
maker(s) whether or not they will 
need to wait, in case they are 
required to give further information. 
In the event of the witness being 
required to wait, they will return to 
the room set aside as the waiting 
room  

Clerk  

HEARING   

Welcome, introductions and outline 
running order  
 

Chair of Panel  

Explain the purpose of the meeting  
 

Chair of Panel  

Employee to state clearly the 
grounds for the appeal  
 

Employee / Trade Union 
representative / Work Colleague 

 

Management case presented  
 

Headteacher / Decision maker 
depending on appeal 

 

Questions  
 

All parties  

Employee states case with 
representative support  
Given an opportunity to state his/her 
case, answer questions, ask 
questions, explain any difficulties 
encountered and call witnesses 
(where appropriate) before any 
decision is made. The representative 
may also ask questions and will be 
able to confer privately with the 
employee during the hearing as 
applicable.  

Employee with support from Trade 
Union representative / work 
colleague 

 

Questions All parties  



Adjournments as necessary   

Management case – given 
opportunity to sum up 

Headteacher / Decision maker(s)  

Employee given opportunity to sum 
up  
 

Employee/Trade Union 
representative/Work colleague  
 

 

Adjournment to consider the 
outcome  
After hearing all the evidence, 
summarising the main points and 
adjourning, the Decision maker(s) 
will deliberate in private 
(accompanied by representatives of 
the Local Authority who are present 
to advise on procedural points)  
All the evidence should be judged 
carefully before making a decision.  

Decision maker(s)  
 

 

Make record of the rationale for the 
decision.  
 

Chair of Panel  
 

 

Recall parties and inform of the 
decision verbally, for example  
Uphold the original decision  
Uphold the appeal and reinstate at 
lower level of procedure  
Uphold appeal and inform that 
capability procedure will end  
An appeal cannot result in an 
increase in the sanction  
Note: No further right of appeal 
internally  

Chair of Panel Immediately 

Confirm the decision in writing Chair of Panel Within 2 working days of the 
meeting (or as soon as practicable 
thereafter) 

Where the Appeal Committee 
upholds an appeal against dismissal, 
request the Director of Children’s 
Services/designated representative 
of HR to rescind the dismissal, 
including reinstatement of salary and 
continuous service where 
appropriate  
 

Clerk on behalf of Chair of Panel  
 

 

Records kept as per the procedure   

 
 
 
 
 
 
 
 
 
 
 
 



APPENDIX 4  
 

GUIDANCE FOR SCHOOLS – NON TEACHING EMPLOYEES 
 

INFORMAL DISCUSSION AND SUPPORT - CONCERNS ABOUT AN EMPLOYEE’S PERFORMANCE 
 

1.  Usually much can be achieved by the Headteacher and the employee in the process of informal discussion 
and support. Except in cases of serious incompetence, the capability procedure should not be used in the 
first instance.  

 
2.  Except in cases of serious incompetence, prior to instigating capability proceedings, the Headteacher should 

hold adequate written evidence that the employee has been made aware of the following at a recent 
meeting which discussed concerns about performance.  

 

 The areas of performance causing concern.  

 The expected standards of performance within a reasonable time frame.  

 Support that is being provided.  

 How and when the performance will be reviewed.  

 Informed that failure to improve and sustain the required standard will lead to the capability 
procedure being instigated.  

 
It is important to make written notes of all discussion and support that occurs.  
 

3.  Confirmation of the areas discussed should be provided to the employee in writing.  
 
4.  An employee is advised to contact their trade union or another party for support and advice. 

 
 

 
 


